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In mid-March 2007, a woman claimed that she sustained injury to her right elbow while at 
work and was unable to perform her duties for her employer.  This case was submitted to 
the fraud unit and after a thorough investigation, the investigators found that the woman 
was working at a flower shop and lifting heavy objects.  The fraud unit referred the case to 
the Lake County State Attorney’s Office and this led to an indictment, which is the first of 
its kind under the new fraud unit created pursuant to the 2005 Workers’ Compensation 
Legislation.  A brief overview of the new legislation provides as follows:

It is illegal for any person, employer, insurance carrier, healthcare provider, corporation, 
or any other entity to intentionally do any of the following:

1. Make a false or fraudulent claim for the payment of any workers’ 
compensation benefits;

2. Make a false or fraudulent statement in order to obtain or deny workers’ 
compensation benefits;

3. Make a false or fraudulent statement in order to prevent someone from filing 
a legitimate claim;

4. Make a false or fraudulent certification of insurance of proof of insurance;

5. Make a false or fraudulent statement in order to obtain workers’ compensa-
tion insurance at less than the proper rate;

6. Make a false or fraudulent statement in order to obtain approval to self insure 
or reduce the security required to self insure;

7. Make a false or fraudulent statement to the state’s fraud and not comply with 
investigation staff in the course of an investigation;

8. Help someone commit any of the crimes listed above;

9. Move, destroy or conceal assets to avoid payment of the claim;

“Statement” includes any writing, notice, proof of injury, or any medical bill record report 
or test result.

Anyone found guilty of any of the actions as noted above is guilty of a Class 4 felony, 
punishable by 1 to 3 years imprisonment and a $25,000.00 fine.  The guilty party shall be 
required to pay complete restitution and may be civilly liable for up to three times the 
value of the benefits or insurance coverage that was wrongfully attained.
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A March 20, 2007, decision from the Illinois Appellate Court’s First District in the case of Airborne Express, 
Inc. v. Illinois Workers’ Compensation Comm’n, --- Ill.App.3d ---, --- N.E.2d  ---, No. 1-06-1960 WC (1st Dist. 
2007), held that the overtime earnings should not have been included in calculating the average weekly wage 
of a truck driver as he did not work a set number of overtime hours each week.

In Airborne Express the arbitrator declined to include overtime earnings in calculating Petitioner’s average 
weekly wage, which he determined to be $901.41.  The Commission, with one commissioner dissenting, 
modified the arbitrator’s decision to provide for an average weekly wage of $1,246.86, which included over-
time worked, and the trial court confirmed the decision of the Commission. 

Petitioner testified that his regular eight-hour shift was from 7:00 a.m. to 4:00 p.m., Mondays through Fridays.  
Petitioner testified that it was company policy that a driver was to finish his route and deliver all packages on 
his truck before returning to Respondent’s facility “no matter how long it takes.”  Two union representatives 
also testified to this policy.  Petitioner, however, could not remember the dates when he was “required” to 
work overtime due to this policy.

Significant Overtime Case

The Commission is a high-volume operation and each arbitrator handles approximately 3,000 cases at any 
given time. There are times when a case is set for trial, but cannot be presented, as the arbitrator’s trial sched-
ule is full. In addition, it is not uncommon for petitioners’ attorneys to look at their file for the first time on 
the date of the trial, only to realize that it is a case that can and should be settled.

We agree with the Commission in encouraging Settlement Days.  The idea is to informally bring the two par-
ties together to discuss the value of the case, or in the alternative, narrow the issues in dispute. 

Our firm has participated in numerous Settlement Days on behalf of our clients.  We had an incredible suc-
cess rate late year of 100%. 

Per the Commission, thousands of cases have been resolved through this process.  The Commission, along 
with BryceDowney, strongly encourages participation in Settlement Day(s). 

Should you wish to learn more about this process or would like to schedule a Settlement Day, please do not 
hesitate to contact Richard Lenkov or any member of our Workers’ Compensation Team.

Settlement Days

If you would like to report a suspected case of workers’ compensation fraud, contact Ron Palmer in the 
Workers’ Compensation Investigation Unit at the Illinois Department of Financial & Professional Regula-
tion/Division of Insurance at 312-814-5394, or toll free 877-923-8648, or via email at 
Ronald.Palmer@illinois.gov. Please note that you will be required to identify yourself and at some point, the 
person you are reporting will be given your name.  Anyone who intentionally makes a false report is guilty 
of a Class A Misdemeanor, punishable by up to 12 months imprisonment and a $2,500.00 fine.

Fraud (con’t)
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These two union representatives also testified that, pursuant to union contract, overtime was awarded to employ-
ees on a seniority basis, but that if the necessary overtime requirements of the company were not met, employees 
with the least amount of seniority were required to work overtime.  Respondent’s station manager testified that 
the drivers who were forced to work overtime fell into the lower 20% to 25% on the seniority list, that Petitioner 
fell in the upper 30%, and that he was not aware of any instance during the relevant time period that Petitioner 
was forced to work overtime.  The station manager testified that the overtime that Petitioner worked during this 
period was voluntary overtime for which he bid based on seniority.  Petitioner admitted that “most” of his over-
time during this period was because he used his seniority and requested overtime from his superiors.

Petitioner worked 32 of the 52 weeks preceding the work injury and grossed $28,845.09 during that period for 
working his regular shift and for vacation and holiday pay.  This corresponds to an average weekly wage of 
$901.41.  Petitioner worked 1200 regular hours and 538.70 overtime hours during those 32 weeks, and worked 
overtime in 31 of those 32 weeks.  The Commission calculated Petitioner’s average weekly wage of $1,246.86 
by multiplying the 538.70 overtime hours by his regular hourly pay rate of $21.59, adding that sum to 
$28,845.09, and then dividing the total by 32 weeks.

The First District in Airborne Express held that the arbitrator correctly calculated Petitioner’s average weekly 
wage.  The Airborne Express court cited, in support of Section 10 of the Act, that “overtime is to be excluded in 
calculating an employee’s average weekly wage,” but noted that the Act does not define “overtime.”  After ex-
amining prior First District decisions involving an interpretation of the overtime exclusion in Section 10 of the 
Act, the Airborne Express court held that “[o]vertime includes those hours in excess of an employee’s regular 
weekly hours of employment that he or she is not required to work as a condition of his or her employment or 
which are not part of a set number of hours consistently worked each week.”

Moreover, the court in Airborne Express held that “the uncontradicted evidence established that the claimant 
was not required to work the 538.70 hours of overtime as a condition of his employment.”  The court further 
noted that the wage summary sheets reflected that he “did not work any set number of hours in excess of his 
regular 40-hour work week” and that he “worked an irregular number of overtime hours, ranging from only 0.8 
of an hour of overtime in one week and as much as 28.43 hours of overtime in another week.”

Thus, the court held that Petitioner’s overtime hours must be excluded from the calculation of his average 
weekly wage because, “[a]lthough the claimant consistently worked overtime, he did not work a set number of 
overtime hours each week.”

The First District’s decision in Airborne Express fundamentally changes the analysis for voluntary overtime 
hours worked in calculating a petitioner’s average weekly wage.  Before the Airborne Express decision, volun-
tary overtime hours worked was usually included in average weekly wage calculations if overtime was worked 
“regularly”, regardless of how many hours of overtime were actually worked in each of those weeks.  It would 
appear that, after Airborne Express, voluntary overtime should only be included if Petitioner is scheduled to 
work a set number of overtime hours each week.

Practice Tip: In order to minimize average weekly wage exposure, employers should be encouraged to have an 
overtime policy similar to that in Airborne Express, in which the workers with the most seniority (and, most 
likely, with the highest hourly rate) are the least likely to work mandatory overtime, are the most likely to suc-
cessfully bid on voluntary overtime, and are not scheduled to work a set number of overtime hours each week. It 
must be noted that the First District's decision in Airborne Express, however, has not yet been released for 
publication in the permanent law reports and consequently is still subject to revision or withdrawal.
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Penalties Despite Reliance On IME

5(b) Lien Rights 

A January 11, 2007, decision from the Illinois Appellate Court’s Second District in the case of Harder v. Kelly, 
369 Ill.App.3d 937, 861 N.E.2d 673 (2nd Dist. 2007), held that the employer’s failure to specifically reserve its 
lien rights under Section 5(b) of the Workers Compensation Act in the settlement contract did not constitute a 
waiver of those lien rights.

In Harder, Petitioner settled his workers compensation claim three months after filing a third-party lawsuit for 
the underlying motor vehicle accident.  The contract failed to mention the employer’s lien rights under Section 5
(b) of the Act.  The workers compensation carrier, thereafter, intervened in the third party lawsuit to protect said 
lien rights, and the trial court entered an order denying the carrier’s claim of a Section 5(b) lien.

The Second District in Harder declined to follow the contrary holding of the Fourth District in Borrowman v. 
Prastein, 356 Ill.App.3d 546, 826 N.E.2d 600 (4th Dist. 2005) wherein the court held that failure to explicitly 
reserve 5(b) lien rights in the settlement contracts constituted waiver of same.  The First Appellate District also 
rejected the holding in Borrowman in the case of Gallagher v. Lenart, 367 Ill.App.3d 293, 854 N.E.2d 800, (1st

Dist. 2006), concluding that the holding in Borrowman was “unsupported by case law, contrary to several princi-
ples behind the Act, and at odds with general contract law.”  Id., 367 Ill.App.3d at 298.

Practice Tip: While we expect that the Illinois Supreme Court will eventually hear a case on this issue in order 
to resolve the split between the appellate court districts, it is good practice in the meantime to include language 
in each settlement contract which specifically reserves the employer’s lien rights under Section 5(b) of the Act.  

A November 21, 2006, decision from the Illinois Workers’ Compensation Commission in the case of Keenan v. 
Chief Construction, No. 05 IL.W.C. 059, 927, affirmed the arbitrator’s decision which imposed a $22,453.07 
penalty pursuant to Section 19(k), a $1,780.00 penalty under Section 19(l) of the Act, and ordered Respondent to 
pay $13,471.83 in attorneys' fees under Section 16, despite the fact that Respondent relied upon the report of a 
Section 12 examiner to deny benefits.

In Keenan, Petitioner suffered an injury to his left knee at work and underwent arthroscopy, a partial medial me-
niscectomy, chondoplasty of the medial femoral condyle, chondroplasty of the trochlea, and a plica excision.  
Respondent’s expert, Dr. Mukund Komanduri, opined that the direct blow to the inside of the knee would not 
have caused the medial meniscal tear; however, it would have caused the plica syndrome.  Dr. Komanduri also 
opined that the reason for the arthroscopy was not “primarily” caused by the work injury, that the accident 
caused a temporary aggravation of his pre-existing knee arthritis that was not related and that his surgery also 
caused a temporary aggravation of his arthritis that would not have lasted beyond three months after surgery.

Arbitrator Dollison found that Dr. Komanduri’s opinion that the accident caused a temporary aggravation did not 
“fit the facts” as the medical records did not describe a temporary aggravation.  The arbitrator also found that Dr. 
Komanduri’s opinion that the surgery caused an aggravation “describes a compensable claim.”  The arbitrator 
concluded that there was no reasonable basis to deny compensation based upon Dr. Komanduri’s report as his 
opinion was not consistent with the medical records and his reasoning was “patently faulty.”

Practice Tip: Before denying a claim based upon the report of a Section 12 Examiner, analyze the report to con-
firm that its causation opinions are not contrary to the medical records and that they are not contrary to Illinois 
Workers’ Compensation law.
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• Estate Planning and 
Administration

• General Counseling
• Insurance Coverage
• Integrated Legal Man-

agement
• Intellectual Property
• International Transac-

tions
• Labor
• Patent
• Personal Injury

• Appellate Advocacy
• Commercial Litigation
• Business Organization 

and Operation
• Commercial Transac-

tions
• Complex Litigation
• Construction Law
• Creditor/Debtor
• E-Commerce
• Employment
• Environmental Law

• Premises Liability
• Products Liability
• Professional Liability
• Property Damage
• Real Estate
• Subrogation
• Toxic Tort
• Transportation and 

Commercial Vehicle 
Accidents

• Workers’ Compensation

Our Practice Areas Include:

BryceDowney is a firm of experienced business counselors and accomplished trial law-
yers who deliver service, success and satisfaction. We exceed clients’ expectations 
every day while providing the highest caliber of service in a wide range of practice ar-
eas. With offices in Chicago, Oak Brook, Memphis and Atlanta and attorneys licensed 
in multiple states, BryceDowney is able to serve its clients’ needs with a regional con-
centration while maintaining a national practice.

The attorneys at BryceDowney constantly strive to keep you updated regarding the latest develop-
ments in Worker’s Compensation law in Illinois and Indiana. If you would like more information 
on any of the topics discussed above, or have any questions regarding these issues or any aspect 
of Illinois and Indiana Worker’s Compensation law, please contact Richard W. Lenkov at (312)
377.1501 or rlenkov@brycedowney.com, or any member of our Workers’ Compensation team. 
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tion or quotation is forbidden without express written permission of copyright owner.

Chicago:
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Suite 2700
Chicago, IL 60601
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Oak Brook:
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60181
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Memphis:
1922 Exeter
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Germantown, Tennessee 

38138
Tel 901.753.5537
Fax 901.756.9022 

Atlanta:
P.O. Box 800022

Roswell, GA 30075
Tel 770.642.9359
Fax 678.352.0489
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